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BELLSOUTH TELECOMMUNICATIONS, INC.'S
OPPOSITION TO DELTACOM'S MOTION FOR CONTINUANCE

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully submits this
Opposition to the Motion for Continuance (“Motion™) that ITC”DeltaCom
Communications, Inc. (“DeltaCom”) filed late in the afternoon of January 22, 2004. As
explained below, DeltaCom essentially seeks a continuance so that it can serve BellSouth
with a second set of discovery in order to follow-up on BellSouth’s responses to
DeltaCom’s first set of discovery. DeltaCom, however, did not serve BellSouth with its
first set of discovery until January 6, 2004 -- four months after BellSouth filed its tariff
seeking additional funding from the intrastate universal service fund, two months after
the Commission issued a Notice for Request of Intrastate Universal Service Funding for
BellSouth, and one month after DeltaCom intervened in this proceeding. Had DeltaCom
served its first set of discovery earlier, it would have had ample time to serve BellSouth
with follow-up discovery in time to receive BellSouth’s responses before the date of the

hearing. The fact that DeltaCom chose not to do so does not justify its request to delay



the hearing in this docket. Moreover, DeltaCom has failed to make any showing that
justifies its request that the Commission undo the hard work that all parties and the
Commission’s Staff have put into preparing for this hearing and issue a ruling during
Tuesday’s agenda session — the same day that several out-of-state witnesses will be
traveling to the hearing the next day — to postpone the hearing in this proceeding.
BellSouth, therefore, respectfully urges the Commission to deny DeltaCom’s Motion.
I. DISCUSSION

As a general rule, the party seeking a continuance “must show that a delay is
necessary for a just determination of the case.” United States v. Clinger, 681 F.2d 221,
223 (4th Cir. 1982). Accord Mayrant v. Guignard, 22 S.C. Eq. 112 (1849)(holding that
the party who seeks a continuance “must be prepared to make a very strong showing” and
denying a motion for continuance so that a party “might have time to prove, not a fact he
could swear actually existed, but to ascertain the existence of a conjectural fact). An
even stronger showing should be made in this case, because several of the witnesses who
will testify during the hearing are residents of other states. If the Commission were to
grant DeltaCom’s motion during Tuesday’s agenda session, therefore, many of these
witnesses likely would already be en route to South Carolina for the hearing that is
scheduled to start the following morning. The Commission should require the most
exceptional of showings to justify putting so many persons to such an inconvenience, and

DeltaCom has not made such a showing.



A. BellSouth’s responses to DeltaCom’s first set of discovery do not
support DeltaCom’s motion for a continuance.

As noted in DeltaCom’s Motion, DeltaCom served BellSouth with discovery on
January 6, 2004. In response to a question of whether the Commission has audited
“BellSouth’s use of the State USF,” BellSouth objected to the vagueness of the question
but, in an effort to be responsive, made the unremarkable statement that “members of the
Commission’s non-advisory Staff have, on occasion, requested information from
BellSouth regarding the State USF, and BellSouth has provided the requested
information, often verbally.” See Attachment A to DeltaCom’s Motion. DeltaCom
claims that it is entitled to a continuance of the hearing so that it may seek additional
discovery from BellSouth regarding this response. Had DeltaCom served its discovery
earlier, it would have had ample time to serve BellSouth with follow-up discovery in time
to receive BellSouth’s responses before the date of the hearing. DeltaCom, however,
waited until four months after BellSouth filed its tariff seeking additional funding from
the intrastate universal service fund, two months after the Commission issued a Notice
for Request of Intrastate Universal Service Funding for BellSouth, and one month after
DeltaCom intervened in this proceeding to serve BellSouth with discovery. Having made
that decision, DeltaCom should not now be allowed to delay the hearing.

B. BellSouth’s supplemental testimony does not support DeltaCom’s
motion for a continuance.

In the course of responding to DeltaCom’s discovery, BellSouth discovered an

error in the pre-filed direct testimony of BellSouth witness Kathy Blake — rather than



drawing $22.76 million annually from the State USF, BellSouth is drawing $24.67
million annually, and rather than representing 18% of the BellSouth-specific portion of
the State USF, this amount represents 19% of the BellSouth-specific portion of the State
USF. Instead of waiting until the day of the hearing and asking Ms. Blake to make these
corrections from the stand, BellSouth pre-filed five pages of supplemental testimony by
Ms. Blake on January 20, 2004, and BellSouth served this supplemental testimony upon
all parties, including DeltaCom. Attached as exhibits to these five pages of pre-filed
supplemental testimony were two documents that support Ms. Blake’s explanation of
how this error occurred.

Nowhere in DeltaCom’s Motion does it claim to be prejudiced by BellSouth’s
correcting this error in advance. The reason for this is that DeltaCom simply is not
prejudiced — it has had ample notice of both the correction and the documents related to
the correction. Ms. Blake’s pre-filed supplemental testimony, therefore, does not support
DeltaCom’s Motion.

C. The continuance sought by DeltaCom would prejudice other parties

to this proceeding.

DeltaCom’s statement that the continuance it requests “will not prejudice the
parties seeking additional USF funding” is not accurate. See Motion at 4. First, a
continuance could delay the implementation of the additional funding to which these
parties clearly are entitled. Second, as explained above, the continuance will cause a

great deal of inconvenience to the out-of-state witnesses who likely will be en route to the



hearing by the time the Commission considers DeltaCom’s Motion during its Tuesday
agenda meeting.
II. CONCLUSION
For all of the reasons set forth above, BellSouth respectfully urges the

Commission to deny DeltaCom’s Motion for Continuance.
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This is to certify that the undersigned, Jeanette B. Mattison, is employed by the Legal
Department for BellSouth Telecommunications, Inc. and that she has caused BellSouth
Telecommunications, Inc.’s Opposition to DeltaCom’s Motion for Continuance in the foregoing
matter to be served upon the persons named below this 23rd day of J anuary, 2004, by placing copies
of same in the United States Mail, postage prepaid, addressed as follows:

Frank Ellerbee, III, Esquire
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Post Office Box 944

Columbia, South Carolina 29202
(U.S. Mail and Electronic Mail)

F. David Butler, Esquire

General Counsel

South Carolina Public Service Commission
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Columbia, South Carolina 29211
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Director-External Affairs
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Post Office Box 2285
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721 Olive Street

Columbia, South Carolina 29205
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Faye A. Flowers, Esquire

Parker Poe Adams & Bernstein LLP
Post Office Box 1509

Columbia, South Carolina 29202-1509
(U.S. Mail and Electronic Mail)

Robert E. Tyson, Jr., Esquire

Sowell Gray Stepp & Laffitte, LLC
1310 Gadsden Street

Columbia, South Carolina 35802
(ITC”"DeltaCom Communications, Inc.)
(U.S. Mail and Electronic Mail)

Nanette Edwards, Esquire
ITC"DeltaCom Communications, Inc.
4092 S. Memorial Parkway
Huntsville, Alabama 25802

(U.S. Mail and Electronic Mail)

Elliott F. Elam, Jr., Esquire

S. C. Department of Consumer Affairs
3600 Forest Drive, 3 Floor

Post Office Box 5757

Columbia, South Carolina 29250-5757
(U.S. Mail and Electronic Mail)



Darra W. Cothran, Esquire
Woodward, Cothran & Herndon
1200 Main Street, 6th Floor

Post Office Box 12399
Columbia, South Carolina 29211
(U.S. Mail and Electronic Mail)

M. John Bowen, Jr., Esquire
McNair Law Firm

Post Office Box 11390
Columbia, South Carolina 29211
(U.S. Mail and Electronic Mail)

Stan J. Bugner, State Director
Verizon Select Services, Inc.
1301 Gervais Street, Suite 825
Columbia, South Carolina 29201
(U.S. Mail and Electronic Mail)

Steven W. Hamm, Esquire
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Post Office Box 7788
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Susan B. Berkowitz, Esquire

SC Appleseed Legal Justice Center
Post Office Box 7187
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John M. S. Hoefer, Esquire
Willoughby & Hoefer, PA
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(U.S. Mail and Electronic Mail)

John C. Ruoff, Ph.D.
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